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This appeal has been taken in accordance with 46 U S C
7702(b) and 46 CFR 5. 30- 1.

By order dated 5 June 1984, an Adm ni strative Law Judge of the
United States Coast CGuard at Seattle, Washington, revoked
Appel l ant's seaman's docunent upon finding proved the charge of
conviction for a dangerous drug |law violation. The specification
found proved alleged that while being the holder of the
above-capti oned docunent, on or about 3 Septenber 1975, Appell ant
was convicted in the Superior Court of King County, Washington, a
court of record, for the possession of heroin.

The hearing was held at Seattle, Washington, on 5 June 1984.

At the hearing, Appellant elected to act as his own counsel,
Wi th the assistance of non-professional counsel, and entered a pl ea
of guilty to the charge and specification.

The I nvestigating Oficer introduced in evidence six exhibits.

In defense, Appellant testified in his own behalf and
i ntroduced in evidence nine exhibits.

At the end of the hearing, the Admnistrative Law Judge
rendered an oral decision in which he concluded that the charge and
specification had been proved by plea. He then served a witten
order on Appellant revoking all docunents issued to Appellant.

The entire decision was served on 6 June 1984. This appeal
was tinely filed on 8 June 1984 and perfected on 27 August 1984.

FI NDI NGS OF FACT

On 3 Septenber 1975 Appell ant was convicted, pursuant to his
plea of guilty, of possessing heroin in violation of the Uniform
Controlled Substances Act of Wshington, in the King County
Superior Court in Seattle, Washington. Appel lant's plea was
negotiated in return for dismssal of another count and an



recommendation as to the sentence. He was sentenced to a naxi mum
termof five years in prison. The King County Superior Court is a
court of record in the State of Washi ngton.

On 17 June 1975 Seattle Police searched Appellant's hone
pursuant to a warrant. During the search Appellant "swallowed a
spoon of extrenely high quality heroin." Appellant's stomach was
punped and about 2 granms of heroin in a balloon were recovered.
Appel I ant was charged wi th possession of heroin and possessi on of
nmore than 40 grans of marijuana. Appel lant pled guilty to the
heroin charge pursuant to a plea bargain. In return for the plea,
t he Prosecuting Attorney noved to dism ss the marijuana charge and
recoomended a three-year deferred sentence wth 180 days'
confi nenent be inposed. The maxi num sentence for the count be pled
guilty to, possession of heroin, is 5 years. Appellant spent 10
months in prison, 10 nonths in an honor canp, and conpleted his
sentence in a half-way house.

In March of 1981 Appellant enrolled in the maritinme training
course at the Seattle Qpportunities Industrialization Center
(SA O . SO C conducted a Coast Guard approved program which
al  oned successful students to qualify for oiler's endorsenents.
Appel l ant stated that an SO C instructor told himthat the Coast
Guard only wanted to know about drug of fenses which occurred within
t he previous seven years.

On 21 July 1982 Appellant applied for a Merchant Mariner's
Docunent. On his Seaman's Certificate Appellant form Appellant
answered "NO' to, and initialed, two questions concerning his
narcotic record. The first question asked whet her he had ever been
convicted of a violation of the narcotic drug laws of the United
States or any state. The second asked whether he had ever used or
been addicted to the use of narcotics. The reverse of the
application formcontained a statenent which warns applicants that
falsely answering the drug law conviction and narcotic use
questions can result in nullification or revocation of the docunent
and in crimnal prosecution. Appel l ant signed the statenent
certifying he read and understood this warning. On 29 July 1982
Appel I ant was issued Merchant Mariner's Docunent No. 538-56-9326.

Since receiving his docunent, Appellant has worked seasonally
on board the NOAA vessel RAN ER Appel  ant submtted various
|l etters from NOAA personnel attesting to his conpetence and good
character.

The Investigating Oficer stated that the 22-nonth interva
bet ween i ssuance of a docunment to Appellant and charging himwth
a drug law conviction resulted fromthe delay inherent in the FB
record search. Once the Coast Guard received the FBlI report that
Appel I ant had a conviction, charges were brought against him



At the hearing, the Admnistrative Law Judge expl ained
Appellant's rights and informed himthat he was required to enter
an order of revocation if the charge was found proved. Appell ant
persisted in his plea of guilty.

BASES OF APPEAL

This appeal is taken fromthe order of the Adm nistrative Law
Judge. Appellant urges that:

1. The Coast CGuard should be estopped from applying 46
U S C 7704 against him because he relied, to his detrinment, on
advi ce given to himby personnel at the Coast CGuard approved school
and because the Coast CGuard did not advise himas to the correct
way to conplete the application form

2. The Doctrine of Laches prevents the Coast Guard from
exercising the discretion to charge Appellant with violating 46
U S C 7704 after Appellant had held a docunent for 22 nonths.

3. The hearing should be re-opened.

4. The three-year waiting period in 46 CFR 5.13 should be
wai ved and he should be allowed to imediately apply for a
docunent .

CPI NI ON
I

Appel | ant asserts that the Coast Guard shoul d be estopped from
applying 46 U S.C. 7704 against him | do not agree.

Appellant's guilty plea waives all non-jurisdictional defects
and defenses. Appeal Decision 2268 (HANKINS). Further, Appellant
rai ses the defense of equitable estoppel for the first tine on
appeal . Had Appellant pleaded "not gqguilty" and asserted this
defense at the hearing, both he and the Investigating Oficer could
have presented all evidence relevant to this issue. Since he did
not do this, it is too late to assert this defense.

|1
Appel  ant contends that the Doctrine of Laches prevents the
Coast Guard from charging himw th violation of a dangerous drug
law. | do not agree.
As di scussed above concerning the first basis for appeal
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Appellant's guilty plea and failure to raise this issue below
constitute a waiver of this defense.

In addition, Appellant's argument concerning l|aches is
forecl osed by the terns of 46 U S.C. 7704(b) and 46 CFR 5. 05-23.
Congress specifically stated that drug convictions within 10 years
subject a license to revocation and the applicable regulation
allows service of charges wthin that tine. Thus, bringing an
action within 10 years of the conviction is expressly authorized.
Appeal Deci sion 2303 ( HODGVAN)

In any event, |aches only applies where an Appellant shows the
del ay was inexcusable and that he was prejudiced by that delay.
Appeal Decisions 1382 (LIBBY), 1480 (BRIANT), 2064 (WOOD), 2253
(KIELY), and 2270 (HEBERT). Any delay here resulted fromthe tine
needed to search files and determne if Appellant had a crim nal
narcotics record. Appellant submtted no evidence that the tine
needed to search for his crimnal record was inexcusable. Further,
Appel I ant subm tted no evidence that he was prejudiced.

Appel l ant asks that the hearing in his case be reopened
pursuant to 46 CFR 5.25. Hi s request is deni ed.

Appel | ant does not offer any newy discovered evidence as
required by 46 CFR 5.25(a). Therefore, there is no basis for
reopeni ng the hearing.

|V

Appel l ant al so requests that | waive the three-year waiting
period in 46 CFR 5.13 so that he may imedi ately reapply for a
docunent. | decline to do so.

Wai ver of the three year waiting period has been all owed where
an Appel lant has a | ong period of exenplary service under a |license
or docunent following his offense and has clearly denonstrated his
rehabilitation. Appeal Decisions 2303 (HODGVAN) and 2338 (FlIFER)
Such wai vers have not been granted where the offense is recent or
evidence of rehabilitation is weak. Appeal Decisions 2377 (H CKEY)
and 2330 ( STRUDW CK) .

Appel l ant submtted eight letters of recommendati on. Seven
were fromcurrent or former crewren of the NOAA ship RAINER In
particul ar, Appellant's Commanding O ficer, his former Executive
Oficer, and the Chief and First Assistant Engineers all spoke
favorably of him and indicate that his potential for continued
enpl oynent and advancenent was good. None of these reconmmendati ons

-4-



concern Appellant's personal life or off-duty habits regarding
drug use. The last recommendation was from SO C, the maritine
training school Appellant attended, and indicates he was a
commtted student actively involved in the affairs of the school.
Appel l ant subm tted no evidence concerning his personal life or his
reputation in the conmunity.

In addition, Appellant did not reveal his drug conviction to
the Coast Guard. This w thholding of information raises doubts as
to Appellant's rehabilitation. In FIFER | was inpressed with the
seaman's forthright disclosure of his prior narcotics violation to
prospecti ve enpl oyers. Here, Appellant conceal ed his conviction
al t hough he received a witten warning of possible consequences.

Appel lant clainms that he thought the Coast Guard was only
interested in convictions within the |ast seven years. Even if
this were correct, he should have disclosed his conviction. He
applied for a docunent in July of 1982 and had been convicted in
Sept enber of 1975, less than 7 years earlier. Appellant knew the
possi bl e consequences of a false statenent regarding narcotic
vi ol ati ons and nonethel ess certified that his application was true
and correct.

There is no specific evaluation of Appellant's rehabilitation
and fitness by the Adm nistrative Law Judge in the record. | am
not satisfied from the evidence submtted that Appellant is
rehabilitated. A waiver of the tinme limts set forth in the
regulations will not be granted. Appel  ant should submt any
request for admnistrative clenmency in accordance wth the
provisions of 46 CFR 5.13 and the tinme limts set forth therein.

CONCLUSI ON

Appel l ant's plea supports the findings of the Adm nistrative
Law Judge. The hearing was conducted in accordance wth the
requi renents of applicable regul ations. The Adm nistrative Law
Judge properly revoked Appellant's seaman's docunent as required by
regul ati on.

ORDER

The order of the Admnistrative Law Judge dated that Seattle,
Washi ngton, on 5 June 1984 is AFFI RVED.

J.S. GRACEY
Admral, U S. Coast Guard
Commandant
Signed at Washington, D.C., this 20th day of March 1985.
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